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A Governors must have sufficient authority to act in the -,
N\ ' face of severe energy emergencies. ’ ' .

: /. :
.Eglicy esitions,
National Governors' Association .

‘ ' o S .

In recent years, the United States has experiepnced several temporary but,
disruptive energy shortages or supply interruptions. Begause of our failure .
to anticipate and-.plan for these shortfalls in the pasts, action to alleviate
the adverse impactHFas\ffequently been delayed or ineffective. s

e

In July 1977, the Governors met with administratifon officials at the
White House to discuss energy. Energy emergency preparedness was stressed |
as a matter of iqmediate concern to both the states and the @ederal govern-
ment. The adminitration has' recognized the important role of the states

in developing and implementing a national energy emergency,plan. States
must récdgnize this respoﬁiigility and endeavor to ensure the formulation of
a program that will.preveniz\Qr minimize the impact of future shortfalls.
Clear authority to react to an energy emergency' is essential te a state's

-ability to respond effectively tog§uch a_crisis situatign.--

.

a
S

An overview of energy emergency legislation }n the‘jifty states,
*American Sampa, and Puerto Rico is given in this report. Descriptions™of
specific provision§rbf Stéteilegis}ation are included to illustrate tﬂ:\ '
many methods by which authority to deal with an energy emergency may be
incorporated into the {general body of state law. The information provided
in the Teport should prove useful to states in developing new legislation
or in revising already enacted legislation. » el . ‘ ! 3
£ 4 , . .
The evaluation of state authority is one step in an overall'state and ¢
" federal preparedness program. The states and the féderal government must '
‘continue to work together to‘avert future energy emergencies.

CTZ Appreciation is’gxtended to the many individials ﬁroﬁ state offices ~
: ho have made this study possible. ' - ., , .
Robert Ray ' ’
. . : . . Governor” of Iowa - ..

, _ . Chairman, NGA Subcommittee on
.o Energy Emergency Preparedness’
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. T | 'Pregar-edness
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1. State Energy Emergency LegisIation. The Cdrrent Situation
The 1973 01l embargo demonstrated to state govermments the need for quick
effectiye emergency measudres to handle short-term shortages of fuel and
* energy. The implementation of such emergency measures often requires the
use of.extraordinary powers by the Governor..In a 1973 study by the Office
of Energy Conservation of  the Department of“ghe Interior, twenty—-two Gover-
nors said that, they did not haVa:enough emergency authority to react with -
maximum effectiveness to the energy crisis 1/ o . '
. e .
-Many Governors‘still do not have clearly defined authority to act in
sych an emergency. The emergency.power legislation in states that have not,
yet passgd specific energy emergency legfslation. is directed to war-time or’
* natural disaster emergencies. Authority for extraordindry actions during an
energy crisis may be included under a br Pad interpretation of -this disaster '
legislation. Opinions of the offices of’ the attorneys general . in some states
have supported this broad interpretation of disaster Jlegislafion (seé Appen-
dix V). " The energy/%mergency powers of the Governors of otﬁ%r states, hoy-
efer, remain unclear.”; ; R . "

-

L
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Authority for extraordinary aofions duging an~ energy resource shortage. ‘
has been,written into state’ legislation by (1) specific energy- emergendy
provisions amended to existing digaster act legislation,, (2)-specific enexgy
emergency provisions under a comprehensive state energy act,- -and (3) a state -
energy emergency act. (See App@ndix IV for eXamples ) s L :

Legislation of many states includes broad statements that grant author—
ity "to\meet ektraordinary conditions arising out, of the crisis, by taking
such steps) as are necessary and appropriaée and ge erally to protect the )
peace, hedlth, safety and welfare of the peopre. ome state legislation
contains only this broad 'statement. Often it is followed by more specific .
provisions. o ining energy emergency measures that are included- ""by way of
further enumerated example. Eather than 1imitation. -f

"The'specificity of provisions depends mainly on which methéd has been
used t incorporate the%energy emergency clauses into the general body of
1egislatipg\¥ Often, disaster act legislation is amended to cover energy
emergency sityations by agding only one or two. words to the "emergency"

2 — . . R - . , J.
1/ From Council of State Governments, Spécial Report: The States and the

Fuel and Energy Crisis (Lexington, Kentucky, 1973). o . J
ot e AN .
: o o, . , ,
. ~ . ] N . ) /‘ . . s . K .
- . '@ o e - .".j 1
g v \Pﬁ. r/- . S :; A ' p-7 T o "




}.2

- . ’ )
- . .
-~ . " -~ . T Lo

definition. ~For instance, in Kentucky, "disaster ‘and- emergency.response" is-
‘defined as "the preparation for and”the carrying out of all emergency func-
tions, other than functions for. which military forces'are primarily respon-

‘8”)

'sible, to prevent minimize, and repair injury and damage resulting from =«

fire, flood, tornado, other naturag -or man—caused disasters, niot, enemy
'attack sabotﬁge, explosion,,power failure, energy shdrtage, transpottation”

. or other\causes. When incorporatin energy emergency provisions into legis—

'commissions (PUCs). The Wisconsin statutes say that the statespublic utility

K

latiom in this manner, the -proce for .declaring.'an energy emergency, the
extent of-extraordinary authori &es/inNan energy drisis, and/e nforcémeftt
procedures become,the same as 1n any. othér emergency,situation as estab- .
lished by the other provisionsg’ "in the overall disaster act. In sonie states
4n addition to the expanded definition of emergency, powers that are specif-
ically necessary in an energy emergency situationw@re,described Ain detadl
(see Appendix IVb for an. examplzsi Energy emergency provisions that have
been incorporated Thto a compreh Tude procedures-
by whichyEn enetrgy emergency igfeclared 'and’ desér ptions of specific energy
emergency authorities. Item such as Anformation gathering procedures, how-
ever, may be included in other provisions of the fenergy act describihg the
routine activities of the fenergy department. Thdrefore, such items are ex-
cluded ﬁyom provisions referring specifically tojan emergency situation.

Bl

Differing stlate ener{gy resource nedds and state statutof% and constitu—'
‘tional provisiong"account for other differences in energy emergency legis)]a-

~

LY
’

tion. Much’of the authority needed to deal with‘enqrgy emergencies is avail-

able under thé statutory authority of state agenciejfj;ch as, public utilities

commission is "empowered to issue conditibnal temporary, emergency; -and

broad authority under €hapter 80.28 RCS to regulgte state public utility /

P

- . supplemental drders." However, the ability of a public utility commission to /
prevenb@or mitigate an.energy emergency may be limited by jurisdictional re—/ﬁ
¢strictibns.- In Washington, the Utilities and Transportation Comﬂission ‘has /{ /

companies, but legislation expressly excludes: public utility distriqts, munic—«/

L ipal utilities, electric cooperative dssoci tions, aﬁd Joint operating agen—
: 8

cies from the jurisdictivn of the commission 4LQ
e o
\
Conside“;tlon—bf these ind1vidugl state characteristics is important to
“an overall understanding of state energy emergency legislation;h - /

.

;
/

2. C posite of State Energy Emergency Legislation 3/ - Yo

N\

'‘Recent state energgéemergency legislation has contained versions of the fol—

»Idaho, Illinois, Iowa, Kansas, Kentucky, Loui lana, Maineg Maryland

2 . . , . ot | i . / . I .-
= , S . - | . [ éi/ . . " /

jowing general seftions. - o .
¢ . - . . * . " ‘ - ‘ ’ N

s - N - ' — . t .
Y A TS R - . ; LIS -
2/~ Northwest Energy Poljicy Project; Study Modul%/lv Final Report, +"Energy
Contingencprlanning,ﬂ 1977, p. iv-3, . T A

-

/

3/ These . example provisions'have Been extraeted from the enacted legislation,%
of the following sfates: California -Connec cut, Florida’ Georgia, HawaiiJ,;

A

Ny /
Minnésota, Montana Nevada,. -New, Hampshire, New Jersey, New Yonk, North .
Carolina; Ohio, Oregony Tennessee, Vermont , Virginia Wa ington, West .
Virginia, Puerto Rico, and American Samoa. States' enclqsed in pirentheses /

are provided as examples and are no%uall 1nclusive. // - /
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L Marylbng ‘New York, and Tennessee, extend thig: definition to include an LY

n . L e
v 4 ’ t__ R

“Definitions. "Energy emergency' xoften 'is defined as a conditiog/bf "danger

re

to the health safety, and welfare,/or ecbnomic well-being Jf EH cftizens"
due to an energy resource shortage. Many states, suéh as Conrfecticut, Hawaii,

impending energy’ shortage. This definition minimizes ‘the need to- P vide
proofxof the existence or occurxence of a ‘eriggering -event. In Hawdlli
shortage ds defined as a quanti?iabT? deteérminable .event, based on gvérage
amounts of - gasolgpe available. The:legislation in Washington and
designates extraordinary powers to be granted depending-upon the severity of
the energy rggource shortage. A distinction is made- between ''energy alert"
situations and actual "energp- emergencies.. In California's legislatibn
reference 1s madeato the emergency situations from which an.energy emergerncy

. may arise. A "sdudden and 3evere energy shortage“ is defined as "a rapid .

such, as an embargo, sab tage, of natural disasters:" Conditions Xesulting

from a lahor controversy, however, are specificallypexcluded £ he emer-
‘gency defﬂnition. In Ifllinois, "extended- periods of inclement. wedther" are
expressly included in the emergency definition.

unforeseen shortage.of energyﬁ resulting from, but not limitedctgikevents

Definitions of e ergy resources" vary. Usually,athei;Lf nition in~ "
cludes " ectricity, as, petroleum, coal,’ *wood fuels, geothermal
sources dioactiy and other resources yielding energy" (Oregon).
Often the inc on of nuclear materials, electricity, or.solar and hyd aulic
energy is specificglly emphasized in the ‘definition of energy esourceg.

The legislation of Tennessee includes emergencies resulting from electrical
power generating facilities, transport of energy resources, or production,

“ use, or disposal of nuclear mdterials. .In Kansasg, a shortage of agtricultural

P

fertilizers is specifically excluded from warranting an emergency situation.
Some state kegislation refers on vy to one or two specific energy resources.

\ Hawai legislation refers only petroleum shortages. - The legislat%on of
Louisiand concentrates on possible jghortages of -natural gas. Idak egis-
lation concentrates on electric ute ities, although it does refer to other
energy emergency situations. s . \ - !

L]

. ‘ .

S

>

cation of Duration of Emergency Powers. ' In general, the Governor can declare’
a state of energy emergency without legislative approval effective immedi-
ately’upon proclamation and extending a specified time before’ the need for .
leg1slative approval. In-some states, additional review or approval oﬁ the

emergency declhratldn may be (eizired by other state entities..

- -~

”“. P
Methoas for declaring&a staté of _energy emergency in various states are

“outlined below.

. i ’ ™~

1. In KansaS. the GOVernor s proclamationvis subJect\to\approval by six
members of the state finance S/uncil ' 1 -

o . -

2. \In Maryland the Govqrnor ‘must submit his in1tial emerdency orders
to a comm?ttee of the legislature for approval. If .the co; ittee fails to
take* action within seven days, the ordérs of ‘the Govern;;é tand. Under '

e nuating circumstances, ”Easures can be implemented ediately, subJect
tgf:eversal‘by/the full committee within five days of the order. o

Procedures for Determining and Declaridg a State of" Energy Emeﬁgency/Specifi—'

/

Cor,

2
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| ,B.f In' Vermont, the Governor submits his proclamation ‘to YtHe general
assembly for approval . If there ds no acjﬂnlby the state legislature wﬁthin

CoA

-

five days thé\proclamation stands.
.o

PICEN
f ; \\p th Cﬁrolina, a special legislative committee .on’ energy arisis.
manageme &is onvened within twenty ~four hours of the declaration by the
G“‘Q RN LA
: . In. New Hdmpshire, the Governor can proclaim a, state of emergency
with fhe advice’ and ‘consent -¢f the Erergy Couneil,’ , ‘
. _ ST oo .
. . ¢ S
P 6. 'In Iowa, the Eneré; Policy Council retommends to EhehGQvernor by
resplution :that *an quedding shortage «of usable energy may occurs Within
/;Q§ thirty dayS, the Gov nor “hay declare an emergency.” The general as mbly-
I may. revoke, by §6ncurrent resolution, any proclamation of 'an emerge issued .
by the Governor

1

e - ‘
-

7.’ Im Maine, the Governor submits his proclamatibn to the Executive
~ Council for appgoval. there is no action édthin five days,,the proclama-
s. 7If prior ‘ap roval is not feasible, the proclamarion is effec- .

ately, subjec¢ o‘revérsal by’/he EXecutivevCouncil a
N .( S0 3

) regon requires consultatlon with the‘pqesident and the major1t

—_ ‘and minorit) leaders of the senate and of the house "of representatives.

P N

an,the Governor,
take extra-

| daho, the\Public\Utilitle Comiiission] rather
has legislatijg \authority. to declare 'aggate. of. emergency a
-in the case of an electBinpower or gaS_

lude-an. 7
explanation of the need for emergEncy actions and specifAcation of the area d/j'
of the state. where the emergency exists. . In Hawaii e Governoﬂ is require
to publicize»the declaration and rules thin five da 5. Onher states have '
similar requirements. . _J v ‘ i

D W - M. T g N

r

Information Collection. Many state acts, include pr,visions for investiga- ,
“tions and surveys to determine/whether an -emergency condition existis, In ‘ ~
some states, studies must include- an energy resSource- curtailment priority o ]
listing. Many acts call for the creation of energy emergency contingency ‘
plans (North ,Carolina, Oregon, Louisiana, ‘and Kansas). In Florida, the '
energy emergency plan must be developed in»coordination w1th theystate PUC
which wiIl have exclusive Egsponsibility For electrical eMergency r9ntin—

gency’ plans. Many states. require supp\/brsdto file 'a_plan of curtailment.

swith the appropria agency (idaho) In California, each electric utility” .;

" gas utility, and fu l wholesaler or manufacturer in the state’ is requiréd to R
prepare and submit to the Enefgy Commission a proposed emergency load Furs_ R
tailment plan’ or- energy emergency supply distribution plan. The -commission

.1s to encourage electric ‘utilities to _cooperate in’ joint: preparation of these
plans. In addition, the commission is authorized Lo collect relevant infor\
mation from government ageﬁcies, 1ncluding the PUC and -the Office of Emer- ..

+ = gency Services. -Both the California Energy Commlssion -and the North Carolina

7&_Ene;gy Council are authorized to 'study. and“propdse additional legislation

that may be required in an energyﬂemergency situation.:( - : :

~
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. TO as9urehudequ te inf%rmatidn flow regarding the energy shortage during
f the state of emergen?? the 'Governor and/or the energy office "may hold hear-
’ s and ‘receike evidence for the purpbses of any inquiry relaging to the' .-
‘; supply and demand tituation of the engrgy resources (Kansas) egislation
‘ in‘Bnerto Rico’ and Oregon guarantees/ginfidentiality of commerc al reports., ,
' dome states*have ‘establishéed a special. ‘ener emergency advisory committee
" to’ monitor the ehergy resource situation.; Inquiries may involve'issuing sub-.
'poenas or _taking depositions.: R S . P —

. . v..i"'\,"‘f-‘..' ) . ¢ \
' . . o ~

General Clause Defining the Gpvernor 8’ Powers —~SQme energy emergency“légis—f
lation,conthins onlyhthis clause.’ S , D e A,

_,’,.'. ; < ) '__ “"‘

. Y ‘ X, : - R
- ?’ovisions Enumerating a Number of Specific Actions Included in :he dover-.
. nor's'ExtraordinaryfPowers. Oftems a broad allocationAratiOning/distribution/
conservat{on provision is included in energy, emerg?pcy legislation» For
instapce, Maine's legis_ation grants authonity to establish and implement
programs, controls,'stan rds,: priofities and quotas fot’ the allocation, conx
- servation, and- consumptio of energy resources., “Similar language is used ,
. in Vermont s legislation ' r Umay byuexecutive onder prpmuﬂgate 4/<
such orders, ruleé,'and re , ; ' the" establishmz;t,and impleme ation
. of plans, Programs, ‘éontrols, - pﬁpry'1Eé, quotas, allecations or other mea- ° -
',sures as. he may deem necessary to m;et and deal with the emergency., . N )

I -

e Thfé type of broad provision is oftén followed byfmore specific provi—'_‘,
. sions, such as e L . . SRR TR v .
Creation of ‘a“state’ energy emergency office,lreorganization of state.

'agencies, and/or reass}gnment of state pe onnel to carry.out the act. " - -
~ : w"‘ L

S o
. e ;' qupensionLﬁf existing sta ‘ardstand r utines dgring an emergency
5jshortage,.such as pollution control, ;tandards, ype and composition of varis | g

. ~ous energy esources,'and transportaftioqn  routes, sc dules, and’ speed limits,‘ljgu
ﬁ&including suSpension o 'truck weight restrictions,wzi is done in. Maine, W P
{ Vermont,-and, Oregon..’ “Maing,. the Environmental Protection issues .
v,waivers on. polluti0' trol ssandaxd \that- are limited - to. sixty days. ,Aé;j{¢i,

similar system is‘used in New York, where wailvers for.up- to thirty days are.

'~ issued w}th the possibility of extensions for good cause..

\ ‘ \\,,,.f'.'\_ -

"334 Operatlonal measure such a urtallmept of public and private_,
transportation use (Iowd); eit¥§ordinajy conservation measures; resﬂrictigp
.of the, degree of heating or¥ ‘cooling in publdc buildings, commercial and .- PR
in ustrlal establishmenbs and- private homes’ (Georgia and’ Maine), regulation ~
hdbr@ and‘days of" operatlon of public buildings, commercial and -industrial ’
R establishments, and-efucational. institutions (Maine), promotion of energy« T
reésource consérvation and prevention .of . waste;by state %gen&igs/%nd political
subdioisions of the state (Oregon), elgctricity ‘curtallmentsy regulation of
4 energy utilities' regulation of exports; and the purchase and resale of -
{ energy resource products. by ‘the -state (Hawaii) ~ Some. 'states, also nestrict
~sale days and times ‘for erergy resources, 1imit the amount of daily dealer
sales, and restrict consumer~conéumption., Legislation in, Iowa permits the
establlshment of a system for’the distribution and. -supply of enérgy but,
sp@éifically excludes coupon rationing unless the program ks federally man—
dated _ There are also prOvisi nsxégr thé*allocatich of eﬁ%rgy resources. '
VGome 'states re\er to spécific ener res0urces. For inStance, Louisiana s
~ _ . PR , "
e . ‘., /L /o' . : ‘ . c ‘~/ . .J S O’ -

- e N ’ o
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® legislation reférs to natural gas. Legislatio «i Georgia includes'the
('authority "o allocate, except where by law thi uthority is granted ‘to the
{, .PSe [Public Service,Commission],;any energy res urce.', In Iowa, the Energy \
r Policy COuncil is muthorized to allog wned: dr operated energy sup—
‘ plies to those determi ed> to be in need thé performance of 'this duty ..
',.the director’ may, with therapproval of the council, contract with fuel- sup- Q"
. pliers for the purpose. of establishing state-owned emergency fuel reserye "o
E . 4. ?gasures for financialvsupport of® energy emergency progra .| Legis4' '
*. "+ lation hag included’ thg right to draw on general funds under émer cy condi~
- tions'(hontana), ‘the right to incur 1iabilities and expenseésy and$g£e rigHt
%o draw on special funds (Petrgleum Prod&ttsJControl Fund in Hawaii) i

-

),
, 3. ﬁstxblishment regional programs and agreements for: coordinating
” energy res e prog cams &F the state with programs of t federal g0vernment )
= and .other states.'and locallties, (Georgia Mafyland‘sagg/girmont) o --/”;2 o
. g~ ‘.- : .
' 6. Authbrity to fmplement federal mandatory allocatiOn programs Y
f, (Vermont; FloridaQ\Oregon\ and Maryland) Some state legislation specifies,
*that orders mugt be made with dqe consideration for and be ‘consistent with ',
federanregulations (Washington) _ - T e oo

*’1

7. Qdalifying provision for "fair: and equitable" allocation in a'

shgned to' avoid undue hardship (Oreggn and New York) - In Georgia, emer- .

; ency welfare: is included as a function in "'the preparation for the carrying -

“out- of all . emergency functions." . Vermont's ‘legislation includes.d provision

, \>for emergency assistance to, perfons whose health, safety, or welfare is . -
threatened as a. direct or indirect result, of theé enexgy. emgrgency. Some . .

- states, such as\ﬁontana, require equitahle distribution among geographic —_n'
,areas. Kentucky, Michigan, Connecticut, and‘Massachusetts have énacted or i

osed sgﬁéial legislation to provide funds to help pay fuel bills of low-_ (
/gixed iticome individpals. oo . o .

P )

8. Réimbursement foﬁ;;he allocation of enegrgy between regulated dis— ..

,tributor95 which is subject to approval of. khe utility: commfssion (Washﬂng—"

ton). A distributor is' authorized-th, entersinto agreements with another E\i_

- distributor for the, purpose of determining fi ancial or. commodity reimbursef,;_
-’.,ment.’»ﬂ -~ : w B oo

/.'

v —

- Penalties a&d Enforcement Clauses. In mos states iolation of the energy (‘«“
- " emergeney provisipns are misdemeanors th maximum nes ranging from $lOO
to $1,000, Oregon’ aklows erergy. s fplies to be cut off.to recalcitrant ; ,/”i
bﬁﬁividuals 0T groups. uam has & heavier penaltyrﬂ‘imirisonment for iII“gal
exportation of oil fuel. Many sfates have legislation that- stresses that -

the Govergmor shouid to the ext t possible, _encourage and rely on voluntary
“programs. o - , = :
B o v. ) . ._/\
'*ppeals”éhd Petitions.. Many acts include/provisions for petitioning the
—'Governor or & delegated state  agency for exclusion f energy resource
_;restrictions.: In Georgia, a three—member "ha\dship committee" is created to
“grant exemptions.v In.Other states, appeals may’ be made to the state or ’ s
. federal court. . . IR _ T A ’

Lo
A




Termination. Most legislation provides for the termination of emerg y\\
powers gfter § e .Governor declares that the emergeﬁcy no longer exisfg\ir by

concurrent resolution of the state legislature Ve
PN < . ~
. Additional Clauses.- Additional clauses contained in some of the legislation'

are: . N ‘
S % ,
1. A state of energy emergency includes all previously set—fortﬁ emer-—

gency powers.
- w

2. Conflict-of law: This act supgrcedes others that are inconsistent
with- it (Maryland Montana, Vermont and’Georgia)

3. Severability clause: If any provision of the act is held invalid
such invalidity shall not affect other provisions or application of the act.

4. DelegatiJn of powers: The Governor ‘may appoint or employ temporar
boards,_agenCies officers, employees, or other persons to carry out the *
provisions of the act

5. Liability clause: State officials and/or suppliers of energy re-
sources shall not be held 1liable for actions taken pursuant to an order under.
this act. The few opinions that have been rendered regarding questions of '
liability have been favorable to the Governor. ___ ~ "

6. Limitations on the'Gog;rnor s authority: This often limits the use _
of property during an energy emergency to previously specified provisions
(Maine, Vermont, and Georgia)

7. Legislative'gction The act shall not be "deemed to limit the power'
of the General Assembly to supercede any action of the Governor at any time"

(Vermont).

Maryland law calls: fof the development of legislation Gutlining the
relationship between the executive and legislative branches of state govern—
ment as their functions relate to energy utilization. -

311 Future Direction' Staff Commentary

._._luu_~._ B it

JK@eca\fse og}the potential for energy shortages in the future, the viability of
each state's ‘energy emergency legislation should be considered In some - . .

'*states, authority to handle problems arising from an énergy résource shortage
may . be broadly interpreted under general disaster act legislation or may be
derived from the regular authori%ies of e@stablished ,state agencies. 1In the
midst of an- immediate energy emergéncy, however, Ggvernors cannot wait for
opinions that define the scope of these powers. .survey of reactions by .

_states to the energy shortage of 1976-77 indicat hat the powers of
Governor-were often limited. Legfslation did not-"@l&arly permit necessary
action.4/ ] v - '

A4 » \\ .
. ‘, o
4/ Survey conducted by the National Governors' Association, July 1977.

. ~— ) " a o - .
—— . 7
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General criteria for adequate energy emé{éency statutory prov1sions\“ A
must be: established. An important consideration in establishing such cr1~r
teria 1s whether or not the current legislation permits the necessary state-
federal coopenation to respond effectively to an immediate national, regional,
'or state energy resource shortage.' Those states that have legislation di-
rected to & specific energy resource shortage should consider extending such ¥
,1egis1ation to cover all potential energy resource shortage areas, - Energy »
emergency legislation should be extensive enough to cover indirect effects
of -an egergy Yesource shortage, such as transportation congestion and, in*
creased ‘crime. While outlining the powers granted to. the, Govefhor in *an
energy emergendy situation, 1egis1ation should prov1de fér‘adequate re~
- straints, e - . . ST

x . w : S

Prev1ous1y enacted legislation may serve as a guideline foq the states
that have not yet adopted Specific emergency energy legislation (see Appen—
dixes) "Those states that have specific energy emergency legi {0t may
wish to ré&;se such 1eg1s1ation. The Model State Crisis.Mana ent legis
tion and the example of an amended state disaster act presented in a report,
by the Couyncil of State Governments in. 1973 may prove helpful (Appendig vI).

~'»-These proposed model acts should be considered in light of logAl condijions,

:existing statutes, ‘and other individual state requirements. Energy em rgency
- legislation should be incorporated,-into the comprehensive energy preparednéss

- . program of each stag%. . - ' . \M\
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s \i “Appendix I.
: STATES WITHOUT SPECIFIC ENERGY EMERGENCY LEGISLATION E/
r“. + . ) \ .,
/ . ) - N ) R ' 4 y
\ - Alabama ST, : ) Nebraska .
. S N o , A : @
'\*\;\ a - : S . - North Dakdta - '
. T ona b/ v . ’ Oklghor_;m .
« N * ' /. L e
. Arkansas-..~ . . : Pennsylvania d/
- } Colorado 3 : . Rhode Island b/ - B
-~ ‘:,d. " . . . ,. . ) ) -\‘ ,-// \v»
. - Delaware, =~ - . g -South Carolina b/ c/
.. Indiana b/ . " . : . ? Texas ' ~)” -
' Massachusettwa' '. 1' _\’//’“ Utah ° '
Michigan;c/ - - L ! New Mexico
Mississiﬁhi ‘ o o Wyoming é/
~Missouri : , - . ;)/ - L. / - AN

~ »

Note: Specific ‘energy emergency legislation is def1ned for purposes of this
i« report as legislation granting- the authority to. take extraordlnary ‘attions
during.an energy crisis. . . X . . .

- a/ For unfootndted states, authority for extraordinary powers may possibly be’
1nterpreted under a general disaster act, but o test has been made to assure
this } ] s S

b/ Although ‘these scates do not have specific energy emergeficy prov1s1ons,
authority for extraordinary powers in an emergency 'situation has been included.
under a broad interpretation of a'general. disaster .act either through an opin-
ion by ‘the Office of the Attorney General or by an actual emergency situation

in which extraordinary powers were employed. ,

c/ Pendlng legislation, March 1978. i . B . s

d/ Legislation expired July 1, 1977. T ,’l

Squrce: Based on findings of the American Petrbleum Institute, June 1977; _
1eEEers from state Offices of the Ateorney General, January 1977; and a state
survey by the National Governors “Association, July~September 1977, with.re—
visions made in Janwyary -1978. "'An attempt has been made to note legislative
developments from J: nuary 1978 to the date of publlcation of this report.
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Tyggoftgislgtion. ' ‘ Ty e AR o o A A b e i e 3 i.% <
Mo specific  Possibly applied under Disaster Act M { A W J J JJ/ [ |
_ energy . . ‘ . e
. emergency reviously applied or opinion rendered v J N J
Jegislation: | der Disaster Act ' AT :
peclfic ¥ Foendet to Diaster Aot | Al 1L /
. energy ‘ ' ‘ ‘ DA
erergency - Provisions in Energy Act : : N vl J\/ N / \/ NJ N\/
legisTation: T ' ) ‘
- beparate energy emergency lagislation L ‘/ N »/ 1] »/ J ' : f

Enerqy Emergency Management: '

Procedures for deternining and declaring a | Q ' I | ik Jf
state of energy energency .

]

Kogci fies Ieng‘th of energen t) : : : L
‘12 fslative approvaIerquiregpowers - | / “ f J J J J
Establishes energy mrgency'advisory corrmiltt@é L ,, 114 | , \’ ' »/
Provides for reorg'anizatio' f state agencies/ B ‘ | ._’ ‘
. pssiqns agancy responsibil?tti)es/[)elegation of powers J ! ‘/ J J N ‘[ N J ‘ J /
' Calls for federal/s"tatellocal coprdination - ‘ J \/ \N”N ! J J j f / \/

?ecognize; PUC authorities ' \!/\[ / j | l T J\{ I

Informtion Collecton & Eergency Preparation:

: . Kais for prior investigations and surveys ] ‘N | I} ‘ J | -"{[.‘ | J {

“. Includes specific infomation ga.tﬁering procedure NN | I’} f JJ J T
e TR
| Lalls for curtaflnent priorities __,_______‘{_ AW I I N /
oL Calls for collection of load artalent | N / : J 11 ' j .
: lans_ 1 . :

Inludes copfidentality of infortion \J / 1] /

‘taﬂ's for monitoring svstéugf‘m ‘\'L,‘;, J V / / /V

Inclqdes 'subpoena/depositi:il aut’hority ‘ ' v f 'I J »/ J N /
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(\ LegisTation applies only tolorZenergy resources - P : T {

»

'Energy. ‘emargency’ neludes 1mpend1ng shortage in ene’rgy

resources

\
Extraordinatury authority,depends on degree of energy

nergency
ks E.

?

Emergeniz Measures:*
;

Genera! " Beoeral claus to "take necessary action”

¥ Withority to implenent federal prograns)

@d a]locauon/raroning/distr1but1on/conservat10n

rovision

' ., O 1

{8 | Buspension/modi fication of existmg standard;{ng

energy shortage

Specific

demand

| restraint
| measures:

Specifically su5pend/mod1fy env1ronmental ¢ontrol stan fards | |

5pec1f1cally suspend/mod)fy transportatron Toutes, SCh!:-

dules and/or speed Timits . N

5pec1f1ca1]y suspend restnct1ons on transport of }nerqy ‘

. Eestrrct electrlc energy use’

~ Restrict heaﬁng and cooling

*Restrict consumer consumption
Datewide rahomnq plans

Uurces such as weight Timits ‘
ALULE

ﬁonservatwn by state agencres and polmcal subdwrswns A1l 1l 1l

pecifically restrict Tighting

o

peci fically restrrct heatmg/coohng in nonres1dent1a.

uildings

equlate hours'days of pubhc. comercial andjor indus
rial establishnents ' .

pectfically requlate hours/gays of edipational facilities

hstrict resource sale days and tine '

estrict public and private transportation use

init naximum dealer sales

Ppecifica f1ca y to requlate ntrastate natural 02

*Authorlty Yo mplement these measures may be included i

y
M

T

in the routine powers of a state agency such as the PUC or Dept of Conmunity Affalrs

n
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Virginia

ebiraska

Ameridmn Samoa
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Alabama
Alaska
Arizona~
"Delaware .
Hawaii .
Louisiana -
Maryland
Massachusetts
Missis3ippi
New Hampshire -
NMorth Dakota
Penmsylvania
Tennessee
Texas

Tt
West Virginia
Wisconsin
Puerto

Vir

= Conn

L
3
o
Provides funds for fuel and utility costs *  |. ‘ ‘ \\ ' I . V :
"o Lof eligibleseedy familjes . ¢ \ ' ' \/ s
! . {
Plans for energency assistance " | \ 3\ s/ | v

Galls for “fatr and equitalble" distribution | |4 i _:J / ( { | + 1 I | : “
L talls for veimbursenent of reqlated distributors Y ‘ '

Financial Support:" I . q 11 ; "
N ' Right to dhaw on geﬁeral funds . ' i , u

o

Relief
measures: |

v,
£ = e~ M O LN

| Right torincure pxpenses .

N
B

A
I, .
~~|Right .to draw‘on special energy energency funds

>
<.\T_A<;\ . 1N -~

A g Right to set charge of surtax on"sqpplies ' | i \

%

Enforcenent: . L v » | ‘ 1 ‘ : 3 ‘
. © |Infpreenent procedures . ‘ | J A f J J HEE l\ J
N ) Civi) penalties v ‘ e |

7 systenof exerptions/agpe s and revien N T I intin T M VNG M

<~
-
—
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-—
= ety
< b
L1

-

N

© ther Provisions:  * o : IRERRN Tl 1 A
- Inclusive of previously st forth energency ‘ 4 '/ ' J N J :

| powers
L4 ‘ ' p : 1 :

onflict of law

. e

Severabﬂity clause L

. - .
' Cobiaility cawe

Linitations on Governor's authority
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gopies of the following legislation were réviewed: bg s N R
; - - ~ P . o f - I
’ ,Arkansas——Energy ‘Act, October 1977, calls for creation of contingency plans
o by energy agency but does not grant extraordinary powers.

California——Assembly Bill No. 446, June 977, amendlng the California ‘Emer-
. gency Services .Act; Warren—Alquist State Energ esources Conser- -
vation and Development ‘Act,. Segtions 25700*25703 May 21, l974 .-

-Connecticlre-Pﬁgliz Act No. 75-537, Section 7, establishing the Department of .
. Energy and Planning Policy, ‘Public. Act No. -75-3, .Emergency ’
‘Energy Assistance Program for 1975; Public Act No. 75-561,
Emergency Energy Assistance P%ogram for l976 ; - T R |

Floridar-Prov1s1ons in Energy Act (HB 770, July 1975) amending Disaster Pre-

paredness Act of 1974 (74-285, Laws of Florida) v |
Georgia——Amendments in February 1977 to Disaster Preparedness Act of 195 ...
' HB 1698, March 1 76——Energy Office to prepare standby conting cy

o

> plan.-

- . o Y <l LT - ' .
Hawaii ——"PrOCurementg.Control D1str1bution and Sale Of Petroleum Products,
¥  Act 38--Session Laws of Hawali 1975, Chapter 125C Hawaii Revised

Statutes. . S F

,Idaho——SB ll38 1st regular session, 43rd leg1slatpre. ST A
Illiég@s——HB 0222 amending Sectlon 4, of'the Illineis Emergency Services and
Disaster Agency Act of I975 ' - .
. - . a '\
,Iowa——Chapter 93, Code of Iowa, establlshing tﬂe Energy Policy: Counc1l——
' effective to June 30, 1979. :

s 4

’ Kansas——SB l3, establish1ng the Kansas Energy Office.

Kentucky——Chapter 39, National and State, Defense, Section 39. 401, l976

. . s ' . ‘ : . \§f
Extracted from a survey of state legislation provided by the Office of- the
Attorney General of the state or included in.the energy legislation report

of the National Conference of State Legislatures. Updated by a survey dnf'
-ductged by NGA staff, July-September 1977 and January 1978,
N o ‘ s 1 .

P




) : . a” . ’ . :
- Louisiana——l977 revised version of Natural Res0urces and Epnergy Act. of 1973.
4-\ N oy ‘ t L, - . ! b
Ma1ne——37 A:57 amend1ng q/saster Act. . ) \\\; - e
Mar: land—-HB N 835 Chap. lZ,,ﬁarch l976, amending Article’ 4l Sectlon 158 -
V4 y
(C-1 , Annotated Code of Maryland Maryland H 364, extending until
\* °, March 15, 1979, the Gowernor's e ergency. energy powers, has be n:

*- l : signed into léw as Ckapter 19+, Adts of l978n S, .

: “

Minnesota——Minnesota SEatutes 1974 Section lI6H'O9 establishing Minnesota ,
Energy, Agency, and directing the Preparation of an Energy Emergency,
m ' Conservatioh and Allocation Plan; a special act was passed m- .
.\~ powering the Governor tg "alter or adjust by executive.ofder the
- working- hours, work days and work wEéks of..yall state employees,
- in the executive branch as He “deéms nécassary to m1nimize state

. ?vj'~‘ government's energy consumption~ from January 18, l977 to April 1,
I . 1977 —. . B ~ 5 PO .
AT P N R . .
P
Montana——HB762 l977, amend1ng D1saste§ Act, effectlve to March l 1979.
w0 o . / X . -

Nevada—-SB 153 Section 141 granting/guthority to;Emplement petroleum .allo-
~\§\§::T; cation or rationﬁgg programs, AB 64011977 ants emergency powers
- . over water and en gy to the Governor. . : . .
. New Hampshire——SB 272 Chapter 234 Summer l975, regard1ng the Office of.

. ' Energx\ﬁiministrator. C o .

. . o _ . ._,_/X
. e co . - . N s /-4
New Jersey——SB 3179, 'Chapter 146, New {ersey Energy .Act, l977' ,

3
New York——State Energy Law, Laws l976 Chapter 819 2, Sect10n/§—ll7 July 26

1976. _ .

. »

. : ! . )
. Norﬁh Carol}na—-Energvaolicy Act, 1975 (SB- 943 Chapter 877 1975)
. -
OhiQr-HB 415,. December l977 Am, Sub. HB 584, Section 122,86- Sectlon 122.87,
. August 26%, :1975; Substitute H.B. 139, March 1977, granting Governor
Doy authority to declare an emergency upon. recommendation by the Departmenq
’ of Agﬁiculture that a shortage of pettoleum or raw mater1als is jeop-
- ardiz ng the growth‘of field ot, vegetable crops. -

_Oregon——ORS 176. 750 176 990 October l l97 . Energy Resource Emergency‘
4 Powers.. e s , . ’_‘ o

ﬁ > ¥ ’

’ Tennessee——HB225 1975 amended to Disaster Act (Publlc Chapter No. 54), 2
Tennessee Code Annotated, Sections 7- 60l(a), 7- 602(a), 7-607,
7= 609, and 7= 615(a) ) . e .

Y

. . ) . . v I G
.'Vermont;—Energy Emergency Act ‘Public Acts, 1973 No. 145.

. A
_Virginia——Virginla Emergency Services and D1saster Law of 1973, amended to
44-146. l3 to 44-146.28, Virginia Code (1950) i

&

.Washington——Substitute H.B. 928 Chapter 328, Laws of . l977, passed March ‘(
: l977 amending Emergency Powers Bill, extends to June 30, 1980,

4

L6 - - AB: T - e ‘ i .
1 ) ~ R : -
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sconsin Statutes 16.95, 16. 955 (1- -4},

NR154:02[4]).
(/,,[1
Chaptir 7,
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22,6, 93. 06E3), io{m,‘

5. 01(21), 118.215; 121.}17(4), 348. 27(8), and Chap

American Samoa-—Emerggncy Mhnagemeﬁf if:Sources of . Energy,T L}¢1801—1803
1974.

FPuegto Rico-—Oil Fﬁel Offlce Act No. 4, July 9 1973 v/)
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; Appendix IVa “F

I ﬂ\/°' T

- )
- EXAMPLE oF SEPARATE ENERGY EMER(%ENCY
4 o e o ‘ (Montana) Lo
> i . -
‘;( l [] o, ',_J’
. ‘ N
T - Tk
v “ : A L ° . -
2 :.. - ,/‘ % . I : }
. T *C’HAPTER N__g,577 . T
~ p . ; \ , . . . )
. L.l N | . )
AN ACT* TQ ,ESTABL;SJ{ CﬁSSAR,Y ENERGY SUPPLY. ALERT AND ENERG’Y‘ EMERGENCY WERS ot -
- FOR THE GOVERNOR} ESTABLISHING AN ENERGY<POLICY. CDMMITTEE,.‘PDE ; c;\.':v s
} CONDITIONS UNPE WHICH,SUCH POWERS ARE .TO ‘BE EXERCISEDS PROVIDING « * = o
- PENALTIES; DROVIDING A’ PERIOD OF E‘FFECTIVENESS AN A’MENDING SEC'IZION 79— -,
X 2501, R.C. M’“l9fr N —— e L |
BE I E}NACTED BY THE LEGISLA E "STATE' OF MONTANA*’ e

A i it

, Secti lf Legislative findings ‘and intent (l) The legisZiture finds K
that epergy in various forms is increasingly subject tO\pOSSibIe hortages '

. and supply disruptions, to the point that ‘there” may be. foresee Zan emergency -
situation, and that without. the ability to ‘gather information formulate *

-plans, ‘and institute appropriate emergency measures’to reduce or dllocate - e

the usage of energy- througif'a program of mandatory usage curtailment or -allo-- S
cation, a severe impact on the health, saﬁety, and general welfare of our~- - i
state's citizens’ may occur. The. prevention or mitigation of e effects of= -

such energy shortages- 6t disruptions is necessary for preservation of the W
public health and- welfare of the citizens of this state, :

L (2) It is the intent of this act to: ﬁ@\»_“w__g__i N A s
\ ® - ). RN C s e i‘
(a) establish necessary plann1ng, information gatherlng- egergy emerﬂ
_gency powers ‘for the governor and define the conditions under which such
. powers., arfe to be exercised & o ME _ L . . 1

lr : -
: b r -
e, s v

(b) proV1de penalties for v1olations of this act.

Section Z. Def1nitions - As used.in this’act} the'following\definitions
qapply: S - R

[}
-
. v o .

. . : : ' -«

€1) - "Energy facility" means .a facility which produces, extracts, cop-
verts, transports, or stores _energy. .

&F)' (2) Energy means petrdﬁeum or otagr fﬁquld fuels\jhatural or syn- S
thetic fuel gds, or electri&& ! S . e -

D
.

r ! . ) . L ]
.& - (3) "Perépn" meanéran indiVidual partnershipgNjoint~venture, private " ° .
or public corporation ooperative, associ ti n, fgrm, ‘Public utility,
political subdivision, municipal corporatio overnment agency, joint oper—
. ating agency, or any other entity, public or‘private, hqwever organizéd

T | o j\ 24 N o
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Bl (4) "Committee means\Ehe energy policy commiteee estahlished in
section 3 o ) S . . T - ’ )

= (5) "Diétributor lmeansxany person, private corporation, partnership,
*produger, individual proprietorship, putilic utility, -joint operating .agengy

- or cooperative ‘whicht ‘engages- in, or is authorized to engage in the éctivity
of generating,\producing, transmittlng, or distributing energy in: this state

\ o

- . .

- (6) 7 Energy emergency means” an existlng "or 1mminent domestip, regio al

»-of nationar shor tage, of energy. which/wfll result in curtailmént of ‘essent: al

services or-produyction of esseritial goods, or the disr;?tlon of; significa t 7
sectors of the economy unless action is taken to coffserve of 1lmlt the usp
of the energy,form involded, and the allocation of available—energy suppliies

among us ers

- . g em—— —— S -

“(7) "Energy supply . alert" means. a condition,of energy supply on a
natiqn , regional, state or 1o asis’ which foreseeably will affect sig—

funificantly the availébility of” ssential energy supplié§’w1th1n the ensuing

X,

- 90-day period unless action is taken under section 9-to reduge energy usage

by state agencies‘and political subd1visions

-

oy Section 3. . Epergy policy commlttee (l) There is established a’ legis— R

lativé energy. pollcy committee which consists 6f four members. The memberS' o

“shall Qonsist of the president of the senate and the floor ‘leader of the.

opposite party 'in the senate and the speaker and minority leader of the’ h0use'

- of representatives ‘Each leadership member shall designate, within 15 days
ollowing the- close of ‘the. 1977 session,. an alternate to serVe for ‘him when
,he is unable to~attend meetings of the: comm1ttee ’ : =

. i pes -

A Section 4. ‘Supply’ of vital public: services during an energy. supplL i"
‘alert and energy emergencyr The governor shall, with the advice of the com- .
mittee, i developing provisions for the allocation, conservation, and con-.

‘sumption of emergy, give due consideration to supplying vital public services

‘such as essential" governmental operations, health and safety functions, . .
emergency seryices, public mass trangportation systems, food production and
processing facilities, and energy supply fagilities during conditions of

) upply alert or egprgy emergency. In developing any energy alloca
SRS provisio shall be made- for he equitable distribution of :

energy shortage

‘

Section 5. Information obtainable by governor. (1) The governor mdy a

_obtain, information from energy resource producers, -suppliers, public agen- .
cies, and consumers and_ from political subdivisions in .this state necessary
for him, with advice . .of the committee, to determine the need for energy
supply alert and emergency declarations.’ Such”information may ivclude but

is n’&Z\:‘limited to: . o o .

N . . -

e Al > B
Et(a) sales 'volumes by customer—é%assifications;
" (bY forecasts of energy resource requirements for the particular type

. of energy involved for a period not to exceed 2 years,'and .

1

(¢) inventory.of energy resources and reserves avajhable for use: in
'ﬁeeting a shortage in a particular energy source.. . ~
3 P ' .

. [N . , v . .
e : ‘~' T : :
. T . . I)r\ R o v
- . . . ) N : ) . -
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— s ‘ ' ‘

! (2) In obtaining information under subsectiod’}l) of this sgection
during a state of energy emergency the governor may subpoena witnesses,
material, and relevant books, papers, accounts, records, . a;ﬂ/memoranda,
-administer baths; and cause the depositions of persons residi ng within or
withoutwMontana to be taken in the manner prescribed for depositions, in
-civil actions in district courts, to obtain information relewvant to energy
resources that are the subject of the proclaimed emergency of associated

disaster.
R -

. - ty R N i .
(3) In obtaining informgtion undey this section, the govejzor shall:

g (a) ‘seek to avoid,elicit_ information’ already furnished/by a person
or political subdivision in this‘giate to a federal, state, or local regula-
tory authority that is available for his study; and .

,\

(b) ‘cause reporting procedures, including forms, to conform to existing
requirements of federal, state, and local regulatory authoritigs

(4) Nothing in this act shall require the disclosure by a distributor
of confidential information, trade secrets, or other facts of a proprietary

nature.
[}

(5) The'éovernor shall forward to the committee such information col-
lected under this section as the committee may request and shall advise the
,committee of the progress of the information gathering process. ’
Sethdon 6. Advice of distributors and consumers. The goverpo¥ shall

actively solicit the advice of consumers, through the legislative consumer _
~ committee established in 70-703, and of distributors throughout the informa-
tion’ gathering, planning, and implementgtion process deseribed in this act.
Section 7. Submission and approval of curtailment plans. (1) The T
governor may at any time require a distributor of an energy resource to pre- <
pare for his approval a plan for the curtailment of the distribution of .that
‘resource in the event of a state of energy emergency. Plans. shall be sub-
mitted in such form and within such limits as the governor shall speci
: s/Jll recognize the' ¢bligations and duties which may be placed upon di

, Y
(2) Approval of plans for curtailment'shall be based_on,the f
- factors: - . - . S -
(a) the consistency of the plan‘with the public health,:safety, and
welfare; _ . I ' ) ,

.

. (b) the technical feazibility of implementation’oftthe plan;

(c) the effectiveness

th which the plan.minimizes the impact of any
curtailment, . ) . ‘ :

/

. (d) the needs of commeréial, agr ltural, retail professional, and
service establishmerits whose normal functi is.to supply goods er services,
or both, of an essential nature, including but not limited:to food lodging,

fuel, and medical care facilities; -

' oo RVad N P ’ ’ )
' . ' vp I '
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\(éi/‘;;E\reg- nal agreements or contracts of<the.distributors; and

fathe committee. ) o N

! )

| Section 8, Governor's cdonsiderations. In determining whether to de-
clare an ef?rgy supply alert or enefky\gmﬂrgaﬁiy, the governor shall consider:

(1) availability of regional and national enérgy resources;

(£f) the advice

-

(é) local, state, regional, and national energy needs and shortagés;

(3) availability of short-term alternative supplies on a local, stqiffq
regional, and national basis; ; :
R (4). the economic effect of such declaration and the implementation of

any curtailment or conservatiqn plans; ’ ’*\\g

(g} tﬁe advice of th% committee; and

1

"~ (6) any other relevant factors.
] Séction 9. , Energy supply alert. (1) The governor may upon finding

that an energy alert condition exists, declare the same for "a period of .not
longer than 90 days, setting forth the reasons' therefor. Such declaration

may be renewed for 90-~day periods thereafter upon a finding?that the energy
alert condition” will continue for such further period. N : oo
‘\\\h *ﬂ'(z) Whenever the governor has declared’an energy supply alert, he may

y executive order direct attions: : R ; :

| (a) reduciﬂg gnefgy resource usage by state agencies and poli%ical
subdivisions; ’

(b) promoting conservation, prevention of waste and salvage of energy .
resources and the materials, services, and facilities_derived therefsom or
‘dependent thereon, by state agencies and political subdivisions.

. Section 10. Emergency —- powers of governor. In addition t his exist-
ing powers and, duties, the governor-shall have the following dutiek and
special energy emergency powers subject to the definitions and limitations
in this act: ‘

. .

(1) The governor with the advice of the committee may, upon finding
that a situation, exists which threatens. to seriously disrupt or diminish
energy supplies to the extent that life, health, or property may be jeopar-
dized, declare a condition or state of energy emergency, at which time all
of the general and specific emergency powers further enumerated in this sec- .

tion shall become effective. .
(2) The condition of energy emergency terminates after 14 consecutive
days unless extended by a declaration of the legislature by joint resolution

of a continuing condition of energy emergency of a duration to be established
by the legislature. ’ - - - : Z

N




3 <
(35 The conditions. of an energy emergency alternatively cease to exist
upon a decldration to that effect by either of the following: \

1

(a) the governor; or L va . e )

.

(b) the legislature, by joint resolfition 1if -in regular or special o )
session. S ' . \ B v .

(4) In a declared state of energy emergency, the governor may, with
the advice of the committee: .

b : : %
(a) implemért such programs, controls, standards, pridrities, and T
quotas for the production, allocation, conservation, and consumption of

energy, including plans for the curtailment of energy; provided that in so
doing, .the governor shall impose controls, quotas, or curtailments according

to the nature of the end use to be made pf the energy consistent with exist-

ing transmission and distribution system sérving the geographic area af- ’ .
fected by the energy emergency, : : . ’ :

(b) suspend and modify existing pollution control standards and re-
quirements or any other standards or requirements affecting or affect by
the use of energy, including’ those relating to air or water quality coni¥rol;
and : -

(c) establish and implement regional programs and agreements ﬁpr the

purposes of coordinating the energy programs and actions of the state with

. those of the 'federal government and of other states, localities, and other
persons. : .

(5) Nothing in this act means that any program, control, standard
.priority quota, or other.policy 4dreated under the authority of the emer ensy
powers authorized by this act hag any continuing legal effect after e
cessation of’a declared state of energy emergency. . . §”

Y .
(6) Because of the emergency mnature of this act, all actions authorized

or required hereunder or taken pur%uant to any order issued by the goVernor( .
.are, exempted from all requirementstand provisions of the Monta viron- T
Y mental Policy Act of 1971, including but not limited to the regiifgmknt for o ‘\

environmental impact statements. ) N\ N

(7) Except as nrovided in this section, nothing in this'act .exempts a
~person from compliance with the provisions.of any other law, rule, or direc-.
tive unless specifically ordered by the governor, or unless impossibility of
compliance. is a direct result of an order of the governor.

Section 11. Obligations of state and local executives. To pr tect the- -
public welfare during conditions of energy alerts or emergencies ti} {e-chief
executive of each political subdivision of the state, including}local govern—.
ments with self-government power, and each state agency shall carry out in
his jurisdiction such energy supply alert or ‘energy emergency measures as
may be ordered by the governor. ’

L Section 12. Coordination with federal provisions, . In order to attain
uniformity, as far as is practicable throughout the country in measures

N Y




=
tdken to aid'in energy crisis management, all action taken under this act - -
and all orders and. rules made pursuant to it shall be taken or made with due
» consideration for and consistent when-practicable with the orders, rules
actions, recommendations, and requests of federal authorities. ,
. Section 13. Compliance. Notwithstanding any provision of law or con—d"
tract to the contrary,- all persons who are specifically ordered’ by the gov-
ernor with the advice of committee to comply with an order idsued or action
taken pursuant to this act shall comply :
. Section l4 Orders -to distributors.s The governor may order any dis-
tributor to take such qction on his behalf as may be required to implement
orders issued pursuant o section 10 and no istributor. or person is liable
for dctions taken in/accordance with such order. ’{?

Section 15. L abilityi No distributor or person is liable for damages
to persons or proper resulting from action taken in accordance with orders.
or regulations issued pyrsuyant to this act or.actions taken pursuant to
~orders, rules, actions, recommendations, and requests of federal authorities.

Section l6" Rulés and exechtive orders . Notwithstanding the .exemption
from the provisions of*the Montana Administrative Procedure Act granted to-
the governor in Title 82, chapter 42, R.C.M..1947, the governor may adopt. -
rules necessdry to implement this act and cause their adoption and publica-
" tion to he completed in the .same manner as the adoption and publication of .

agency rules. In addition,. ‘executive orders of the governor implementing
B provisions of this act shall be published in the Montana Administrative
i Register upon request of the governor.

~

Section 17. Civil. defense laws sdpplemented. The Rowers vested in the
governor under- this act are in addition to and not in lieu of emergency
powers “vested in him, under Title 7?3 chapter 23, or any other law of Montana.

o

= ¢
o -Section &8% Penalties. A person convicted of violating this act is
guilty of a ‘misdemeanor. 'Each day of Violation, after notice ‘of violation,

‘,shall constitute a- separate offense. - . ¢
ff.‘ Section l?a Section 79 2591, R C M~fl947 is amended to read as follows:
;; Ted "7%“2501; Govennor may authorlze expenditure in case of emergency or

disaster.,,Theﬁgovﬁrnor,may authorlze ‘the incurring of liabilities and ex-
pepses &p b, paid as- other'claims against the state from the general fund,
_?in the ‘amifg ﬁ'necessary, when an éemergency or disaster justifies the ex-
ipendituré and. ; déclared by thé governor, to meet contingencies and\emer-
-gencies a&xs#ng from hoétilé attacks, riots or ,insurrectjons, epidemics of.
diseaséy plagues of insects, fires, floods, energy emergencies or other acts.
of God resulting in damage or disaster to the works, building or property:
of the state or any polﬁblcal subdivision thereof, or which menace the health,
welfare, safety, lives or property of-any considerable nimber of persons in
any county or community of the state, upon-demonstration by.the political

‘ JﬂrlSdiCti%:}ih;t such political Jurisdiction has exhausted all available .

emergency viegs that’ the emergency is beyond the financial capabillty of
the politica Jurlsdlctlon to reéspond, and for.which no appropriation is

available in sufficient amount to meet the emergency or disaster, or that
-7 &

. : ‘. . \")”'\ T - ) . ~I23»
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Federal funds available for such emergency or disaster require either match~
ing state funds or specific expenditures prior to eligibility for assistance
under federal laws. ] T
Section 20. Severability. If a part of this act is inGalid, all valid
parts ‘that are severable from the invalid part remain in effect. If a part:
of this act.is dnvalid in one or more of its applications, the part.,remairfs
in effegy in all valid applications that are severable from the invalid
applications. , \ . . : ’ .

.
A N

Section 21. Period of effectiveneSs.,‘This act‘is eff ctive‘en passage‘

and approval and shall remain in effect until March 1, 1979 .
,J . ‘ \ . 0 :,' ’:,." '._‘f"' - " . ] v

s, Approved May-13, 1977.
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Appendix IVb

' < - .
b e

EXAMPLE OF'bROVISIONS AMENDED TO DISASTER ACT
: (Maine)

LI Y

'2}"Energy Emergency Proclamation | “ s

A. Proclamation. Whenever an actual ‘or impending acute shortage‘in usaBIe

energy resources threatens the -health, safety or welfare of the citizens of the
< State, the Governor shall, by proclamation, declare that any energy emergency
exists in any or all sections. of the State, in‘the manner set forth in the

first paragraph of subsection 1. . =

B. Powers. Upon the issuance*of.an energy emergency proclgmation and after
consulting with the Director of the Office of.Energy Resources, the Governor
18 authorized to exercise all the powers granted in this chapter, except as
may be specifically limited by this subsection and such powers shall. include ’
without limitation the authority to: . .
- [4
(1)~ Establish and &mpi}ment programs, controls, standards, prioritie
and quotas for.the alldcation, conservation and consumption of energy

reseurces;-

- (2) Regulate the hourS‘and.days during“which ndﬁresidential buildings.
, may be open and the temperatures at which thex'may be maintained; I
(3) Regulate the use of gasoline and diesel—powered land vehicles, water- .
craft and aircraft o - _ " N : N
. < . : .

Ve @ - . . F] -
7 (&) After consulting, when approprigte, with the New Engldnd. governors,
and upon the recommendations of the in Public Utilities Commission, .

regulate thé‘generation, distribution and consumption of electricity, ' ¥ r,

(5 . Establish ‘temporary state and local boards and agencies;

.

' (6) Establish and implement programs and agreements for ‘the purposes of
coordinating the emergency energy resporise of the State with those of '
the Federal Government. and of other states and localities;

L (7 Temporarily suspend trdck weight and size regulations, but not in
conflict with federal regulationsy -

ﬁ\kg (8), Regulate the storage, ‘distribution and consumption of home heating
oily : - : -~ ’

- C+  Exclusions. In-dealing with a declared energy emergency, the following
powers granted by this chapter may not be invoked: ‘
.o L6 : ‘ ' :

. ‘r'\.' ’ ) i N . ,

N
~,
‘

¢
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D.

;- ' .
) . “

(1) The- eminent domain powers granted in section 58

r\J
(2) The enforcement powers granted in subsections 7 and 8 of section 59
_and the enforcement powers granted in section 69, unless the Governor
specifically invokes these powers by an order issued pursuant to an energy

- emergency proclamation and approved by a’ majd%ity of the membership of the

Legislative Council. Such order shall ‘specify those emergency orders,
rules or regulations which -shall be enforceable pursuant to this paragraph
"and 'shall further specify the’ enforcement activities civil. defense organi-
'zations are to pursue. No enforcement action may be ,taken pursuant to this
paragraph without publication of the order authorizing such,action in a

- manner reasomably ‘calculated to give persons affected thereby adequate no-

tice of the order, rule or fegulation to be enforced and the sanctions to -
¥

. be applied. ' . , ¢ . v

EnvironmentalhregulatiOns.

E.

. occur. ‘ . . ,

(1) Except as provided in subparagraph (2), nothing contained in this.
"subsection shall be construed to authorize the Governor to suspend or to
modify orders, regulations, standards or classifications issued or ene
_forced by the Department of~Environmental Protection or the Land Use Reg-
ulation Commission, o . .

. . : « 7.
(2) At any time an energy emergency broclamation is in effect, the Gover-
nor may call the Board -of Environmental Protection into extradrdinary gﬁs-
sion to'consider temporary, waivers or suspensions of rules: and standar )
related to air and water quality necessary to relieve then existing energy
shortages. Thereupon, the board is empowered notwithstanding' any other
provision of law to- -approve such suspensions or waivers as it determines
are necessary-to relieve or-avoid an energy shortage and will ot result
in environmental degradati6én.of a permanent or enduring nature. In no
event shall any . suspension or modification be granted which will result
in a circumvention of Title, 38, sections 481 to 488, 541 and 557. No
such waiver or suspension shall remain in effect longer than 60 days or ¥
after -the date on-which the board renders a further order issued pursuant
to the regular procedures specified in Title 38 whichever shall first .

‘ ‘

P

P )
Approvag of Executive éouncir., ' ,

(1) All orders, rules and regulations proﬁﬂsed by the Governor pursuant
to the powers granted by this subsection shall be transmitted to the .
Executive Council and shall not be effective until approved by a majority
P
of the Executive Council. In the event the council takes no action
within 5 days of the transmittal date, such orders, rules or regulations

shall become effective as proposed.

(2) 1In the event of apg emergency in which it is not feasible to secure
the prior approval of e Executive Council, an otder,,rule or regulation '
shall be made immediately effective and shall-be promptly transmitted to
the chairma® of the ‘council. Not later .than 5 days following ‘such com-
munication, the council may by maJority vote reverse any- such order, rule

or regulation.

!
F
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. . . )

; ' ' " . Repeal : ‘\\\\\ :
. \\ . -
Subsection 2, E is repealed by 1975, c. 771, 8 409, effective JandJTy 4, 1977

F. Judicial enforcement. The Superior {ourt of the county in which there oc-
curs a failurerto obey an ordex, rule or regulation promulgatéd in -accordance
with this subsection shall-.have jurisdiction to ‘issue a restraining order. or

. injunction to enfarce saﬂd order, rule or regulation. ' Such proceeding shall
be held in accordance with Rule 65 of, the Maine Rules of Civil Procedure.

’

[¢! Repealed] S (- co e
N l . -. . ‘

H. .Convene Legislature. ' In the event that any order, rule or regulation issued
by the GoﬁErhor pursuant - to the powers granted in paragrags B are to be in

effect forilonger than 90 days, the Governor shall, before~the 80th day follow- .,
ing the‘issuangekbf_said order, rule or regulation, convene the Legislature. ’

t - .
- 3. Termination of emergency.. Whene&er the Governor is satisfied that an,emer- .
gency no longer exists, he shall.terminate the proclamation by another procla=-
mapiog?affecting the sections of the ‘State covered by the origimal Rroclamation,
or any‘part thereof.  Said proclamation shall be published in such newspapers
of the State and posted'in such places as the Governor, or the persoﬁ'aéting
+in that capacity, deems appropriate. o o
9 o ‘ . ' . ‘
1973, c. 757, § 2, eff. March 26, 1974; 1975, c. 582, 88 1,'2, eff. June 25,
'1975; 1975, c. 771, 8 409, eff. Jan. &4, 1977. . ' B

Amendments: -1975./‘ Subsection 2, C(2): Chapter 582 substituted "subsectiong
7 and 8" for "the 3rd and ‘4th paragraphs" in first sentence and-added thereto,
"and approvedBy.a majority of the membership of the Legislative Council."
Subsection-2, E: Repealediby c. 771. Subsection 2, G:  Repealed by c. 582.
1973. Repealed and:replaced section. "~ N e K

B




. : N Appendix IVc

- - -
L .., EXAMPLE OF PROVISIONS.IN ENERGY ACT ' o
) T e (New York) ) -,
\) [N \,a T
’ T .. S . ,
R ' Coh

Section 5-117: Powers during Energy or Fuel Emergency
oy 1. Upon a finding and deglaration by the- governor that there exists or
impends an Energy or fuel' supply emergency, which declaration shall state the
governor's reasons for such finding, the commissioner shall be authorized, in
‘addition to the powers and duties set forth elsewhere in this chdpter, to the
extent not in conflict with federal law, notwithstanding any state or local
law or contractual qgreement,‘to, A O ) - :

" 3 . & .

(a) Allocate available supplies of energy or energy rgsources among .areas,
users, ‘persons or categories of persdns or users. In allocating available sup-
plies, the commissioner siall giveapriority to energy and énergy resources use
essential to public health and safety, and. shall thereafter. attempt to allo-

" cate the remaining supply-equitably and in a manner designed to avoid undue °
' hardship. - , ’ Lo

() Impose restriction$ on any wasteful, inefficient, or nonessential
use of energy or energy resources, and upon the promotion of such uses.
(cY” Waive state and local environmental protection requirements to the
. extent necessary for emergency use ‘of energy resources not meeting such re-
‘quirements for a period of not more than thirty ‘days; provided however, that .
‘an additional thirty days may be granted/for good cause. Only one such waiver
“and one extension thereof’ may be granted any facility within any six month ’
period : : o . - :

2, lThe powers granted to the commissioner-pursuant to subdivision one "
of this. section shall be in; addition to and.not in limitation of any emergency

powers now vested in the governor which the governor may choose to delegate to

//\\Rhe commissioner. P .

3. Mn exercising the powers granted pursuant to subdivisions one and two
of ‘this section, the commissioner may supersede any emergency power heretofore-
vested in any other state agency. : . ) s

4, No declaration of any energy or fuel supply emergency shall be dee%ed )
effectiv for a period in excess of six months, and no power exercised pursuant
to this séction shall be effective for a period in excess of six months, unless
) each house of the legislature shall consent to extension for'a gpecific per-
iod of time. . . . R ;__,jp : . \\

L. 1976, c. 819,§’2 o ’ _ | .

| | ) . . . C 1 i e :xx-(;miry‘. -
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Section 5-119: ' Violatioms; Sanctiong = - .. e

’ '.:

. 1. E;ery person shall bbey, opserve and comply with the provisions of, "y
this article and with every order, [rule or regulation issued or made pursuant
td this, article, so long. as the same shall be -and remain in force. Any persord
who ‘violates any provision of this article or-who fails, omits or neglects to
obey,lobservé or comply with any order, rule or regulation‘issued pursuant to.
this article, shall forfeit to the people of. the state of New York a civil pen- .-
" alty in a sum to be set by the commissioner not to exceed one thousand dollars e
for each and every offense or three times the profit received from each viola-
tion, whichever is greater. Every violation pursuant thereto, shall be'a sep-

arate and distinet offense, and, in the case of a continuing violation, every
day's continuance thereof shall be a.separate and distinct .offense. !

at'any time within one year after the cause of action accrued(in any court of
competent\ jurisdiction in this state, in the name of the people.of the state
of New York.:. Any such action may be referred by the commissioher to the attor-

2. An action to recaver a civil pegalty under mhi& sect}zﬁ‘may‘be brought -

ney general, who shall prosecute all such actions. . In any such action all . - ,
3enalties incurred up to the time of commencing the same may be sued for and .
ecovened therein, and the commencement of an action shall not be a waiver of ‘

the right to recover any other penalty. All moneys recovered‘in any such
act%oq,’together with the costs thereof, shall be paid into the state treasury -
‘ to the credit of the general fund. : : C s S
« : : - @ ' - @

3. Whenever. it shall appeaf tp the commissioner that'any person has vio-
lated or is violating this article or any order, rule or regulation issued pur-
suant, thereto, he may request the attorney genmeral to bring an action in the

" supreme -court to 'enjoin such -violation and it shall be-the duty of the attorney
' general.’to seek such injunction. Upon'a preper showing, a temporary restrain-
ing order, a preliminary .injunction or a permanent ‘injunction shall be granted.
L. 1976, c. 812, § 2; amended L. 1976, c. 820, § 11.
v s : .

«+ Historical Notew VR, T

~ o
PR . . \

1976 Amefidment. L. 1976, ¢.°820,78 11, amended subd. 1 by-substituting "article' *
For "chapter" throughout, and by deleting "subject to this chapter" following '
"Every® person' in the first sentence;j deleted former subd.; 2 relating to addi- .
tional penalty; renumbered former subd. 3 as subd. 2; deleted former subd. 4

which related to referring all knowing violations to attorney generdl for ™

prosecution; and renurbered former subd. 5 as subd. 3. " N .
Sectiop 5-121: ReserVed Powex of the Governor | T , s P %
~ Nothing contained i thi§& chapter shall’be construed to limit, curtail,
abolish or terminate any functiom or power of the ‘governor which he had prior -
to the effective date hereof. . - L S .
. C T ‘ ) é
L. 1976, c. 819, §:2; amended L. 1976,;c. 820, § 11. = . . ° . 7
. " . s ~ ’ . . e ’
Historical Note . : . ' . . -
©1976 Amendment. L.'}976;‘c. 820, § 11, dqlefed from the beginning of the .sec- '
tion "Except as specifically stated,". i — . L.
N ' . . .‘ . ‘ . .
) L } . o o _ N 29 ;
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DANIEL R.MCLEOD -

Apbendix vl o

o OPINIONS OF THE ATTORNEY GENERAL
. REGARDINS ENERGY“EMERGENCIES

-
. b1

N ‘@he,%talenfﬁmﬂh@amlma ot

&; : 'Febrnary 2?.l§77

Mr. C. Raymond Marvin. R - ,

Washington Counsel - R - y-

National Association of Attorneys - !
General '

‘444 North Capitol Street.

Washington, D.C. 20001 5
Dear Ray: * . - I R f.'.' .

’ . I am enclosing herewith a copy of an opinion K -, ¢+
dated October 22, 1973, together WIth a copy of.the Act

'to which. reference is ‘made - therein -which 1s styled "State ;e
. Civil Defense and Disaster Control Law M dn response to

" your memorandum of January’25, 1977.. The construction

. brought about the o1l crisis. I have verbally advised

. —\\» ' With best WisheS,m“ S

.~ EnclosuFes. _ e ‘ . v

Placed on the statute by me is .somewhat stretched but I
Justify 1t on the basis of the "extraordinary conditions

the present Governor with respect to the gas shortage.

R .
L . Very”truly'yours,, E .
e | &M\M\w\ e
Danlel R. McLeod . =~ ’
torney General ) v

DRM/hm.",



The Honorable John C. West _ vi = R 17-

Governor o L ST T N
Columbia, South Carolina . T Sl ) : . ' \

N : . , : o o
‘Dear Governor West: o T o

In response to your inquiry, we have surveyed the statutes which might
relate to your~authority to impose a charge or surtax upon oil supplies allo- -
“ated to this State so as to provide a source of funds for the operation of
the allocation procedures. S s - A S

Act No. 128 was approved by you.on April 6, 197%.) ~The purpose of that
lct is to provide for- civil defense and .disaster control _ Pursbant to its.
terms, the Governor is authorized to declare a state of emergency if he finds
that .-a disaster has occurred or that the threat thereof is imminent, ‘and extra-
ordinary measures are necessary to cope with’ the ‘existing or anticipated situa—
tion." "Disaster'" means enemy attack, sabotage, conflagration, glood, storm, N
“epidemic, earthquake, riot, or other public calamity. A state of emergency may
not continue for a period of more’ than fifteen days without the consent. of the -

General Assembly. , v T

4

- . .

During the period of emergencyeznd,to enable the Governor to discharge
his responsibility for the safety, curity and welfare of the State, he 1is -
authorized toé issue emergency proclamations and regulations which shall have"
the full force and effect of law as long as the emErgency exists.

It is my view that the restriction upon the use of oil which will be
‘nationwide and which may reasonably be expected to attain a greater degree of
A'severity as the Middle East. conflict becomes .aggravated,’ and‘particularly with

the onset . of’the Winter season, ‘creates, in my opinion,: the thrxeat of an im—
' minent disaster asﬂéontemplated py the: provisions of Act No. 128. The neces-
sity it“ which-you are faced of allocating South, Carolina s share of national
"oil pplies i1l require the expenditure of: funds which‘are not:. otherwise

avadlable.. . R . S R o
’ Ed % ° : " P
"In my opinion, you have authoritw under Act No. 128 of; l973 to declare a.
state of emergency to meet the extraordinary circumstances-with which you are.
faced by reason of a severe shortage of ‘011. Authority likewise is vested in &
you, in my opinion, to impose charges for oils distrihuted under your authority
to raise necessary monies for the implementation of distribution procedures.

i
. 5

- ’ R s L o ._/Very truly yours,hﬂf . T ;
ot 2 , ~ Daniel R. McLeod . S
. L A Attorney General ¥ . -
_._*Dmghm RS . SREERR
L y ‘ . et ' _ IR S )
o Sl 3 : L, @%ﬁ A ~F 31
3 -»‘..Jv. : . »
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‘\\"l ‘ j .‘J’ . . September 5, 1973

‘
o L
. NS . . .
v
- - K N . -
@ LS s

. The Honorable P. Credle - Cs : _ . e

-State’ Coordinator _
Office of Emergency Servicesu : R A ¢

; This is i reply to - your recent le ter regarding 88 44-146.2 through
o 44— 146. 12 wh reads as follows: - .

¢

The Comménwealth of Virginia Emergency Resources Management
Plan was developed under’ authority of subject legislation to pro-
. vide Emergency Management of«Resources 1n a post nuclear attack
situation only.._‘ ‘ - o S "
My office is, in the” process of revising this plan with a
\_ .view of introducing improved management procedures; and’ at the L
: same time,-we propose to expand its application to permit’ the Co )
. emergency‘management of resburces in.any situation where a N
resource shortage threatens the health, welfare or economic

f‘ - well—being of the-? éitizens of the Commonwealth. _ '_ - .
Vo R | L
b It would appear that the Common vealth of Virginia Emer— - R

gency .Setvices and Disaster Law of 1973 ‘(sections 44-146. 13-
through 44-146.28, Chapter 3.2, 'Title 44, Codé of Virginia)
prov1des the necessary authérity Fo support the emergency
et man gemed¢ of resources in peace and war; and that the Post
" 7 ..Attack Resource Management Act is no longer required. It
' would. also be desirable to ﬁ@be one: law which would. cover .“: P
all of. the resppnsibilities oftheState Office of: Emergency N

Services. ’ Lo : . T S - o

S

4

. 1It'is geques;ed that your office review these two pieces
-of legislation and provide an opinion as to:

o a. Whether or not . the Commonwealth of Virginia Emergency
: Serv1ces and Dlsaster Law of 1973: .

'(l) is cons1dered legally sufficient to support the,
‘ Emergency Resources. Managemert: Planyi.thus eliminating ..}, .
,the need for the Post Attadk.fesource Management Act.// | P

S o (2) provides a legal basis fof&hmergency management/
T ﬂ ‘of resources in apy situation whefgfa resource shorr" . .
o - tage, e.g.,- a~fuel shortage, threa: “#he Health;” [ ¢ .,
" welfare or. economigc-well-being‘of Ehe tizens of _ T
o the Commonwealth; and 1f not ,»What changes to this
— : legislation would be necessary to accomplish this '
"+ '~ . purpose.
i T :

’

Source: Letter from the Attorney General of Virginia to Virginia State Coordi—
nator, Office of . Emergency Services. - . , :

)
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R ) P a ve
b. The' authority of the Governor to regulate the sale,
use or distribution of resources in a situation where a criti-

’ cal shortage develops ‘in peacetime.

The "Post—Attack Resources 'Management Act" to which you refer is Chapter

3.1 df Title 44-of the Code of Virginia (1950), as amendéd. (Sections’. 44-146.2 -
through 44+146.12 of the Code.) - *7'heé other Act to which you refer is thé "Emer-*
gency Services and Disaster Law of 1973," found in Chapter 3. 2 of Title 44 of

the Code. - (§ 44+146.13 through 44-146.28 of the Code.)’ ’/"-- R

., . i . - . .t

. Your first questi s whether the Emergency Services and Disaster Law of
1973 is broad enough to support the Emergency Res0urces Management Plan. -

Section 44-146. 14 of the Code setslforth the purposes of the Emergency
Services and Disaster.Law.‘ This section recognizes,.among other disasters,
the contingency of-an enemy attack. and states ‘the necegsity of providing for -
the common defense and protecting the publicd peace, health and‘safety, ang
preserving the lives and property of the people of" Virginia..z.ﬁ - “.m._

Secti‘ﬁ b4~ 146 17 of that 7t sets forth gge powers.and ‘duties of the -«
Governor, ‘among these /being the‘duty to. coordinate activities;relating to the .
Commonwealth in the event of a man-madé disaster. Such a, disaster 1s defined -
in § 44-146.16 of the Code and atomic disasters are specifically included in - ‘

- that def1nition. ) e .' . ‘ _
In light of the foregoing, I am of the opinion that the broad powers and
_ duties conferred by the Emergency Services and Disaster Law are sufficient to
'qupport the Emergency Resources Management Plan. S el - . - ‘
. e / - . E o “ ,:," : f RS
T Your second question ig~whether the Emergency SerVices ‘and’ Disaster Law el
.provides a: legal basis for emergency management of resources where.a shortage :
of that resou;erhreatens the health, welfare, or - economic well being,of the
citizens of t Commonwealth. ) ; N e T ‘
y . " YV /
As indicated earlier, 44-146.17 of the Code. directs the d@%ernor to AR
issue such orders as may MYe necessary to accomplish the purposes of: the.
Emergency Services Act. If a'resource shortage, such as a fyel shortage, 48™ N
.capable of resulting in serious harm. to the health, welfare, or property of*
the ‘people of Virginia, T am of ‘the opinion that the Gowvernor may act ito
avert that harm. I must insert a caveat, however, and question. whether the
word "property" as used in 8.44- 146 14(a), of the Code is synonymous with’
the, phrase "ecdnomic -well- -being:." g{ find no aythority in the Act which would
. allow the Governor to -act: to prote the people s economic well-being beyond
-~ the point of protectfng their property as it relates to their‘public health

safety and lives. _ S ) ".'. “%;

"y

M

Your final question concerns the authority of .the Governov hin peacetime,
to. regulate a critically short resource with respect’ té its sale, use or . -
distribhtion. ‘That inquiry may be answered in essentially the same’ manner as -
“ the preceaing question.» As - indicated earlier, I am of’tha.opinion that_d4f - s
such a ghortage threatened the peace, health and safetyqor the lives .and propr
. erty ‘of’ the pedple of the Commonwealth;: the Governor would. be; under~a duty to « "

alleviate that threat and regulation of the sale, use Or disﬁpibution of the }
- resource would be a legitimate means to that" end.... oy - o ,ii ’
. . : o . PR N . QJ . B . . .
a - .'ﬁ"_-""‘. ~ : 33- v '




. Appeﬁdix zIa.

. . e . - . ' . &
o B . - EXAMPLE STATE DISASTER ACT.

ne ]

Sectioh‘%.ﬂ The Governor and Disaster Emergencies

1

R (a) The Governor is respdnsible'for meeting the dangers.to the State

and people:presented by disasters.

R

#7 ' (b) DUnder this act, the Governor may issue executive ¢rders; proclam¥-
. tions, and regulations and amend or rescind fhem. Executive orders, procla-
< ﬁatioqs,'and regulations have the force and leffect of- law.

.vvj {c) TIf desired, use this subsection to authorize establisHment of a

) \Goverqor's Disaster Emergency Council to advise him on matters relating to
disasters. ~ If a council 1s established it may be particularly helpful to
include representatjion of~local governments. ] : ’ o

(d) A disaster emergency shall be declared by executive order or
. proclamation of the Governor if he finds a disaster has occurred or that e
, this occurrence or the threat thereof is immin&nt. The state of disaster -
_emergency shall continue until the Governor finds that the threat or danger
_?—_“Fas\passed or the disaster has been dealt with to the extent that emergency
. ons no longer exist and terminates the state of disaste ~“emergency
ive order or pfaclamatiqp, but no state of-disaste{/emergency may
continue(for longer than [30\ddys] unless renewed by the Governor. The
. 'Legislaghre by concurrent res on may terminate a state of disaster
emergency at any time., There n,* the Governor. shall issue an executive
order or proclamation ending the state of _disaster emergency. All executive
orders or protlamations issued under this subsection shall indicate the
nature of the disaster, the axea or areaw threatened, the conditions which
~ have brought it about or which'ﬁgke possible termination of the state of
disaster emergency. An executive order or proclamation shall be disseminated
promptly by means calculated to ‘bring its contents to the attention of ' ghe
eneral public and unless the circumstances attendant upon the disaster pre-
vent :or impede, promptly filed with the State Office of Disaster. Emergency
“ Services, the [State records-keeping égency] and the [local records-keeping
agency] in the area to which it -applies. .

{

(e) An executive order or proclamation of a state of disaster emergency
shall ac¢tivate the disaster response and recovery aspects of the State, local,
and interjurisdictional disaster emergency plans applicable to the political
subdivision or area in question and be authority for the deployment and use
of any forces to which the plan or plans apply and for use or distribution
of any supplies, equipment, and materials and facilities assembled, stock-
piled, or arranged to be made available pursuant to this Act or any other
‘provision of law relating to disaster emergencies. _ ,

34




(f) During the continuance of any state of d1saster emergency the
Governor is commander-in-chief of the organized and unorganized militia and
of. all other forces available for emergency duty.* To-the greatest extent
practicable, the Governor shall delegate or assign command authority by
prior arrangement embodied in appropriate execut1ve orders or reéegulations,
but nothing herein restricts his author1ty to do S0 by orders issued at the’
time of the- disaster emergency. ' :

3 0

(g) In addition to any other powers conferred upon the Governor/by law,
he may: .

* (1) suspend the provisions. of any regulatory statute prescribing the
procedures for -conduct of State business, or the orders, rules, or- regula-
tions of any State agency, if strict compliance with the.provisions of any
statute, order, rule, or regulation would in any way prevent, hinder, or
delay necessary action in coping with the emergeﬁcy;g

(2) ufilize all available resources of the State Government gs reason-
ably necessary to cope with the disaster emergency and of each political
subd1vis1on of the State;

e
a

(3) transfer the direction, personnel, -or functions of State'departments
and agencies or units thereof for the purpose- of perform1ng or facilitating
emergency services; . ) . ..

(&) subject to any app11cab1e requirements for compensation under Sec—
tion 13, commandeer or utilize any private property if he finds this neces-
sary to cope with the disaster emergency; - . )

(5) d1rect and compel the evacuation of a11 or part of the’ populatlon
from any stritcken or threatened area within the State if he deems th1s action
necessary for the preservation of life or other-'disaster m1tigation, re=
sponse, Or recovery; ' ' - . \

(6) prescrib routes, modes of transportation, and dest1nations in
connection with eVacuation; . - \
' e . \
(7) control ingress and egress to and from a disaster area, the. move—
ment of persons w1th1n the area, and the occupancy of premises there1n,
(8) sus end or limit the sale,  dispensing, or transportation of a1co—
holic bev rages, firearms, explosives, and combust1b1es%' '

~

(9 make provis1on for the avallabllity and use of temporary emergency

housing; | .. i \

(10) Contrql, restrict, and eegulatg by rationing, freezing, use of
quotas, prohibitions on shipments, price fixing, allocation or othet, means,.
\

DN \

* If State police or highway patrols or agencies having similar functions .
are not otherwise available to the Governor for disa&ler duty, a provis1on-

-

should be added making them available. i , o yk/¥\<

A}



the use, sale or;distribution 6f food, feed, fuel, clothing,-and other com-
modities, materidls, goods or services; ** and '

(ll) Perford and exepci e such other function#lfpowers and duties as
may be’ neCessary\to promgte :ﬁd secure the safety and protection of the
civiliangpopulationt SETANE e ’ N '

Commentary--Section 5 : : . o .

- - b '\ . T
Section 5. The Governor and Disaster Emergencies. .The clear fixing of re-. _

sponsibility for disaster prevention, preparedness, respaonse, -and recovery’
activities is essential to an effective system. *The Go rnor already occu-
pies a leadership position in these matters by tradition and usage.: More-
over, ﬁe is the only official in the State whose legal and political posi-.
tion is sufficiently broad to make it possible for him to marshal whatever
personnel and resources are most appropriate in dealing with unexpected
situatiops requiring rapid, ‘flexible, and sometimes diverse actions.

Some.of the lettered paragraph§ of this Section require no special com~
ment. Only those that would benefit from further explanation are identified

and discussed below. *
;

Paragraph (b) gives the Governor the basic authority to»implement the
statute in the normal way—-by admi?istrative regulations which then have =
‘the same standing as law. . , _ v : ?

H
Paragraph (d) provides for té::§ethod by which the Governor can bring
a state of disaster emergency into b ing.. On the whole this procedure is
similar to the one now used in most States. However, several features of
this Paragraph are either unusual or are worthy of special attention.

It should be noted that it is required that a proclamation or order
declaring an emergency must be filed promptly with appropriate State and
local recordskeeping agencies. Since a ‘'state . of disaster emergency ‘has

' légal consequences it is important that evidentiary docyments with respect
to its existence, duration, and the circumstances surrounding it be ndde
matters of public record. 'For this reason tHe minimum contents[of the
proclamation or order are also prescribed.

Finally, either the Governor or the Legislature can terminate . a state
of disaster emergency, and ldmitations are set on its duration. Such .pro-
visions are included because the powers to be exercised during a disaster
emergency are extraordinary ones and so Should be confined to the periods ‘
intended by law. ’ ) . N
/ - ‘Paragraph (e) indicates some of the consequences which result from a'

gubernatorial declaration of a _state of disaster emergency. In particular
it is meant tp’provide the basis for ‘the use and distribution of materials,
’ 'supplies, and equipment specially kept for use in cornection with such

o / - i
*% Provisions (10) ardd (11) are the recommended amendments to extend Disas-

ter Act legislation to clearly include energy emergency situations.  The
amepdment was drafted by Missouri officials. < -

6
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emergencies. Further, this provision is the basis for calling the disaster
plans previously made into operat on. .

Paragraph (£) iL partially \declgratory of the law as it is generally
. understood. The Governor is normally|commander-in-chief of the forces re-

- ferred to. 1In addition, the Paragraph gives direction to certain types of-
procedures Which should be employed. deally, preparation to meet disasters
should be thorough enough so everyone knows. his responsibilities fn advance..
However, it is recognized that human foresight is far from perfect and that
the law must allow for decisions to be made and orders-issued on the basis
of conditions as they (actually are at any, giveﬁ.moment. Accorqingly, the
provision establishes a policy of preparing and using as many orders as = .
possible on a. stapdby,yésis, but/makes it olear that orders isaued - in time
of disaster are valid. o

3

Paragrayh (g) enumerates a number of specific actions that may be taken/
to cope with dis#8tefs. Consequently, it constitutes the legal authority . ..
-for them to be takeh. They_are of three basic kindp suspension of normal
routines during emergencies, opefational measures, and measures.” for good
order.

A special word may be appropriate in reference to. the authority to sus-
pend the provisions of regularly applicable laws relating to the conduct of
State. activities or otherwise affecting conduct in normal times. Many re-
quirements are designed to affaord procedural protections such as notice of
actions about to be taken. Others are designed as, good practice in most:
circumstances. Also,'laws relating to the administrative structure and
performance of the State Government usually presume that reasonable amounts
of time are available and that good government requires the following pre~
scribed routines. ) » oo

In times of emergency it is often necessary ‘to make exceptions on an ad
hoc basis and to improvise in order to forestall impending catastrophe or
to ameliorate  serious conditions that have suddenly arisen. These consid-
erations are important to'an.,understanding of this Paragraph. B .

T ( /'

\
A

\

\

This model is part of a report that was issued by the, Council of State
Governments in 1973, when concern[had arisen about an impending energy’
crisis. The report was again distributed in January l977 in light of
"the winter of 1977."

4 . : : s
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STATE EMERGENCY CRISIS MANAGEMENT ACT

o

Be it ‘enacted ‘ :
. . RO

Section 1. Short Title °

This act may be cited as the State Emergency Crisis Management Act.
Section 2. “Findings, Purposes -and Policy RS o N
Ty
It is hereby found and declared that i#& is necessary because of the -
crisis 'in the availability of essential resources and transportation and the
Q}operation of the .economy now threatening the health, safety and welfare of

- . the people of this State and of the United’/States of America to grant to the

Governor of this State and its- political subdivisions emergency powers of -
crisis management and the incidents thereof*enumerated herein. It i's-further
declared to be the purpose of .this Act and the policy of the States ‘thereby

- to assist the President, of the United States in effective management and con-
T tro ﬁﬁﬂf such factors and situations which occasion and contribute to this

~ emergency, to cooperate wifh other States and the Federal Government in mat-
térs relating to the crisis effort, to meet the extraordinary conditions and
problems resulting in this State from the crisis by establishing such organi-
zations and taking such steps as are necessary and appropriate to carry out
the provisions of this Act; and, generally, .to meet this crisis, protect
peace, health and safety and preserve the lives and property of the people of
the State. N

‘

Section 3. General Emergency Crisis Management = » =

Powers of the Governor:

The Governor ¢s authdrized and empowered: ,
= ¢ = P : ~ N
(a) Cooperation with Federal and State Governments

-~
Y

To cooperate with the President of the United States of America and fed—»‘

eral departments, agencies and independent establishments, and the offices
and agencies of other states in matters pertaining to the crisis and the

H

This model is partbof a report ‘that das/issued by the Council of State
Governments in 1973, when concern had arisen about an impending energy crisis.
The report was again distributed in January 1977 in light of "the winter of

1977."

.
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common defense of State and Nation and the incidents thereof; and in connec-
tion therewith, to take any measures which he may deem proper to carry into
effect any request of the President and sych other Federal officers and agen-—
cles as may be charged with responsibi11t1es related’ t elcrisis effort,
for any action looking to efféctive management of the cr y the protection ©
. of the public peace, 'health, and safety, or the preservation of ‘life, prop-
" erty and the operation of "the economy and society within the State..

e e B o

(B "Use of Property, Services, and Resources .

-

To use and employ within the State, from time to time, and as he may
deem expedient any of the property, servites and resources of the State for

the purposes.set forth .\irﬁis Act
(¢) Compliance o : f ‘ -

To employ such measures and. give such directions to state .and local offi-

cers and agencies as may be reasonable and necessary for the purpose of

securing compliance with the prQvisions of this Act and with the orders,

rules and regulations made pursu t thereto, oo :

- (d) Organization (1) To @filize ighe services and fa ilities of existing
officers, offices, departments, commissions, boards, bureaus, institutions
and other agencies of the State and of the political subdi ions thereof
and all such officers and agencies shall cooperate with and extend their
services and facilities to the G0vernor as he may request.

. . K : .

(e) To recommegd to the legislature- the establishment of such agencies

and. offices and any additional action that he deems necessary to carry out
the provisions of this Actior any broaden1ng of .the policies or authoriza—
tions conta1ned herein. . :

_Seétion 4 Investig;tions, Surveys to ascertain the degree and impact of
‘the crisis -on Industrial Production, Materials, Supplies, Transg_rtation and
Facilities in this State

N . ‘5 - R . .

(a) The Governor is authorized and empowered to ascertain and identify
the‘humber and situation and need for regulation or control of factors creat-
ing or contributing to aq/emergency including but not limited to the follow-
ing: food, fuel, ‘energy, power, clothing, transportation, facilities, chemi-
cals, ‘chlorine gas, petro chemicals, toxic poisons, steel - pIates, bolts,
insecticides, fertilizers, forage, and domestic animals and fowl, and other
necessities of life, and the production, manufacture or processing and dis-
tribution of the same; to make such other surveys of the industries, re-
sources and facilities of the State' and the poss1bilities ‘and means of
coordinating and implementing their provision in™this State and those from .

"other States as are necessary .to carry out’ the purposes of this Act;-and in
~making such invest1gatlons and surveys, to compel by subpoena the attendance
‘of witnesses, and the production of books, papers,. "records, and dogpuments of
individuals, firms, associations, and corporations; and all of; ficers, boards,

" commigsions and departments of the State, and the political sy divisions
thereof, _having information with respect thereto, shall coop ate with and
agsist him in making such investigatio and surveys.

o
. . Av, . . | - .
N _
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Section'5.,~ Effectuation of Emergency Crisis Management

.To provide for emergency resource management, and pursuant to a procla-
mation. by the GovVernor that an emergency exists, due to a threatened disrup—
tion of the social order imperiling health and safety, the Governor may by
rule or executive order: ‘

(a) Control, restrict and regulate by rationing,‘freezing se of
duotas, allocations, prohibitions on shipments, price fixing, a ocation or
other means, the use, sale or gistribution of food, feed, fuel, and other
sources of energy, clothing and other commodities, materials, goods and

_ services, :

y (b) d!&escribe and direct ;ttivities .in connection with but not limited
to use&ioonservation, salvage and prevention of waste of materials, services
and fa lities, including production, trangportation, power, and communication
facilities, training and supply, of labor, tilization of industrial- plants,
health and medical care and other essenti 1 civil needs, and .

) (c) Take such other action as may be " necessary for the management of
\resources during an emergency declared by the Governor. t

Such emergency powers will ‘terminate upon: the Governor s declaration that. the:
emergency no longer exists, or by concurrent resoluton of the Legislative
Assembly. 7

3

Section 6. Traffic Control

The Governor may formulate and execute plans and- regulations for the’
control of traffic inorder to provide for orderly and, safe movement over
. public highways and st eets of vehi@les, people, and material ‘at a desirable
rate of energy consumptfon and may coordinate the activitie o{\;he depart-
-ments or agencies of the State and of the political subdiviSions thereof
concerned directly or indirectlyewith public highways and streets, in a man-
ner which will effectuate the effective consetrvation management of fuels and

energy ) B . “

Section 7. . Lease or Loan of State Property; Transfer of State Personnel.

"* Notwithstanding any inconsistent provision of law, general, special or local:'

Action by Governor. Whenever he deems it to be:in the public interest ~to -
meet a crisis the Governor may: , R

(1) Authorize any department or agency of the State to lease or lend,
on such terms and conditions as he may deem necessary, to promote’ the public
.welfare and protect the interests of the State, ad?‘%2a1 or personal property
of the State,’ or authorize the temporary transfer or employment of personnel
of the State. : : Ktl

(i) Enﬁer into a contract ‘on ‘behalf of the State for the lease or loan,
on such terms and conditions as he.may deem necessary to promote the public.
welfare and protect the interests of the State, of any real or personal prop-
erty of the State, of the- tem orary trapsfer or employment of personnel of
the State to or by any political subdivision of the-State

i L : ‘ e (\:5
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'Section 8. Emergency Powers of Political Subdivisions ~ ; -
To protect life ‘and property, the (chief executive) (governing body)
of geach politica subdivision of the State is hereby authorized to carry out =~ =
in (his) (its) Jurisdiction such measures as may be ordered by the Governor
and such additional measures as such (chief executive) (governing body) may

. deem necessary, subject to the limitations and provis1ons of this Act;’ pro~
vided, that no such action shall be inconsistent with any, order,. rule, regu—
lations, or §ction of the Governor, . : . \dg
Section 9. Enforcegent ' )~ . '

t N N
. The law enforcing ‘authordties of the State and of the politdcal subdivi—' i
‘sions thereof shall: enforce ‘the orders, ‘rules, and’ regulations issued pursu-

ant to this Act, ' , _ .
.- | ' P

Section 10. Orders, Rules and.Regulations
\,, (a) ﬁy the Governor. ThewCovernor'may make, amend, and rescind such
¢+ ‘orders, rules, and regulations as he may deem advisable to carry out the pro-

. Yislons of this Act. ) L ' L
v . .- , .o N ‘,','. .

. (b) Supplementary Orders, Rules, and Regulations by Political Subdivi-
sions and Other Agencies. ' The political subdivisions'qgf-the State and other
agencies designated or app01nted by the Governor are. auﬁhorized and empowered
‘to make’, amend, and rescind such orders, rules, Or regulations promulgated

y-fhe Governor or by any State agency exercising-a power delegated to it by

im y '
oL ] /‘ ) _-"' . - X s ' A .

(c) Effect\of Orders, Rules, and Regulations. All orders, rules, and

regulations promulgated by the Governmor, or by any political sugdivision or .

other agen€y authorized by this Act to make orders, rules,_and regulations,

shall have the full force and effect of law, when, ‘in the ‘event of issuance
-by the Governor, or any State ag;ncy, a copy thereof is filed in the Office

of the Secretary of State, or, {1 promulgated by a political subdivision of .

the' Swate ‘or. agency théreof when filed in the Office of the Clerk of the

political subdivision or agency promulgating the sameQ All ‘existing laws,’
ordinances, rules, and regulat s inconsistent with the provisions bf this
- Act, or of any order, ryle, oriregulation issued under the authority ‘of this

Act, shall be suspended dur1ng the period.of time and to the extent that such p

conflict exists. . , . '

(d) Not Inconsistent with Federal Action. In’ order to attain uniform-
, 1ty so far as. practicable threughouf the country in measures taken to aidn}
_cr s management, all action takenéunder this Act and all orders,. rules,
i:gniaiegulations made pursuant thereto where not- already specifically pro- .
ided for herein, shall be taken or made with due consideration to the orders,

rules, regulations, actions, recommendations, and requests of Federal author-
ities relevant thereto and, to the extent permitted by law, shall be cons1s£—

ent with such orders, rules, regulations, actions, recommendations and v
requests. : . :
. A .
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Section 11. Liberality of CoﬁStfuction.

I :
. This Act shall be construed llberally in order to effectuate its %ur—
poses. : o )

" Section 12. Severability.

- If any provision of this Act, orthe application thereof to any person
~or circumstances, is held invalid, such invalidity shall ot affect other -
provisions or app11cation of ‘the Act which can be given effec witHout the
invalid provision or applicatlon, and to this end the provisions of this Act

, are. declared to be severable. . T
- - . N s . '.1 "' \

Sectibn 13. Effective'Date' Termination. SR - - I
- . . o
This Act shall- take effect 1mmediate1y and_shall remain in force uﬁg}lv
January 1 1976 _ s ' Y
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